THURSDAY.  SEPTEMBER  1,  1977 

PART  IV' 


ENVIRONMENTAL 

PROTECTION 

AGENCY 


CLASSIFICATION  BY 
REGULATION  OF  USES 
OF  PESTICIDE  PRODUaS 
FOR  RESTRiaED  USE 


Optional  Procedures  and  Lists  of 
Certain  Pesticide  Products 


'44170 

^  Title  40— Frotection  of  Enviroiunont 

CHAPTER  I— ENVIRONMENTAL 
PROTECTION  AGENCY 
SUBCHAPTER— FESTICIDE  PROGRAMS 
(PRL  768-77;  OPP-SOOIS] 

PART  162— REGULATIONS  FOR  THE  EN¬ 
FORCEMENT  OF  THE  FEDERAL  IN- 
SECTICIOE.  FUNGICIDE.  AND  RODEN- 
TICIDE  ACT 

Optional  Procodures  for  Classification  of 
Pesticide  Uses  by  Repiiation 

AGENCY:  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency. 

ACTION:  Pinal  rule. 

SUMMARY:  This  regulation  establishes 
optional  procedures  for  the  cla88lflea> 
lion  by  regtilatlcm  of  uses  of  pesticide 
products  for  restricted  use. 

The  Agency  is  imdertaking  this  action 
In  order  to  comply  with  the  Federal  In¬ 
secticide,  Fungicide,  tmd  Rodoiticlde  Act, 
as  amended,  reqtilrem^t  that  pesticide 
uses  be  classified  for  either  restricted  or 
g^eral  use.  By  establishing  these  proce¬ 
dures  the  Agency  will  also  be  sui^rting 
the  applicator  certification  program  and 
providing  an  additional  measure  ol  en¬ 
vironmental  protection,  lliose  uses  that 
are  not  classified  restricted  via  this 
process  have  been  left  unclassified  as  ad¬ 
ditional  data  will  have  to  be  examined 
prior  .to  proposing  a  general  use  classi¬ 
fication. 

EFFECTIVE  DATE:  S^tember  1, 11>77. 

FOR  FURTHER  INFORMATION  CON¬ 
TACT: 

*  James  H.  White,  Project  Leader  (WH- 
570) ,  Office  of  Pesticide  Programs,  En¬ 
vironmental  Protection  Agency.  Room 
E509A,  401  M  Street  8W..  Washington, 
D.C.  20460,  Telephone:  202-755-8297. 

SUPPLEMENTARY  INFORMATION: 
■Die  Agency  is  also  publishing  three  other 
related  documents  in  this  separate  part. 
Comments  pertaining  to  all  four  docu¬ 
ments  from  the  FIFRA  Scientific  Ad¬ 
visory  Panel  and  the  U.S.  Department  of 
Agriculture  (USDA),  $md  the  responses 
of  the  Deputy  Assistant  Administrator 
for  Pesticide  Programs  to  these  c<Hn- 
ments  are  iHiblished  as  an  appendix  to 
this  rulemaking  document. 

One  of  the  dociunents  (OPP-30016) 
adds  subsections  to  S  162.30  relating  to 
compliance,  amendments  of  registra¬ 
tions,  labeling,  hearing  rights,  and  en¬ 
forcement.  Although  those  subsections 
are  also  procedural  in  nature,  they  will 
not  apply  until  after  the  promulgation 
of  a  final  rule  imder  §  162.30(c)  (3).  Ac¬ 
cordingly,  the  Agency  has  determined,  in 
the  public  interest,  to  promulgate  the 
additional  subsections  as  proposed  reg¬ 
ulations  and  to  specifically  solicit  public 
comment. 

Another  document  (OPP-30017)  is  a 
proposed  rule  listing  23  active  ingredients 
wliich  have  been  reviewed  by  the  Agency 
thus  far.  Some  of  the  uses  of  these  active 
ingredients  have  been  classified  for 
restricted  use;  others  remain  unclassi¬ 
fied. 
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The  fourth  document  (OPP-30018)  is 
an  advance  notice  of  proposed  rulemak¬ 
ing  which  presents  a  list  of  active  in¬ 
gredients  which  the  Agency  intends  to 
review  and  classify.  Addltlonad  informa¬ 
tion  is  being  solicited. 

Section  3(d)  of  the  Federal  Insecticide. 
Fungicide,  and  Rodentlcide  Act  (FIF¬ 
RA)  .  as  amended,  provides  that  as  part 
of  the  registration  of  a  pesticide  the  Ad¬ 
ministrator  shall  classify  its  uses  as 
being  for  general  use  <»:  restricted  use. 
It  further  provides  that  a  use  shall  be 
classified  as  restricted  if  the  Adminis¬ 
trator  determines  that  the  use  of  the 
pesticide,  when  a)H>lled  in  accordance 
with  its  directions  for  use.  warnings  and 
cautions,  or  in  accordance  with  a  wide¬ 
spread  and  commcmly  recognized  prac¬ 
tice,  may  generally  cause,  without  ad¬ 
ditional  regulatory  restrictions,  unrea¬ 
sonable  adverse  effects  on  the  environ¬ 
ment,  including  injury  to  the  i^JpUcator. 
The  regulatory  restriction  may  take  the 
form  of  a  requirement  that  the  product 
having  a  restricted  use  be  applied  only 
by  or  under  the  direct  supervision  ot  a 
certified  iqiplicator,  or  such  other 
requirement  as  the  Administrator  may 
provide  regulation. 

The  Act  farther  provides  that  the  Ad¬ 
ministrator  Is  to  reregister  and  classify 
all  previously  registered  pesticides  by 
October  21,  1977,  add  must  implement 
State  programs  for  the  certification  of 
aimllcators  by  that  same  date.  However, 
'unforeseen  difficulties  with  the  reregis¬ 
tration  process  have  seriously  delayed 
progress,  and  current  projections  for  the 
completion  of  reregistration  and  classifi¬ 
cation  extend  well  beyond  the  October 
1977  deadline.  Nevertheless,  classification 
of  substantial  numbers  of  pesticide  prod¬ 
ucts  is  desirable  in  order  to  lessen  the 
risks  involved  in  pesticide  use,  to  preserve 
the  Integrity  of  the  certification  pro¬ 
gram,  and  to  provide  needed  support  for 
the  States  in  this  area.  Accordingly,  the 
Agency  has  decided  to  proceed  with 
classification  apart  from  the  reregistra¬ 
tion  process. 

In  order  to  accomplish  this  goal  as 
expeditiously  as  possible,  the  Adminis¬ 
trator  has  established  an  optional  pro¬ 
cedure  ahlch  will  allow  him,  at  his  dis¬ 
cretion  to  classify  uses  by  means  of 
nilemaking.  Ihls  procedure  will  not  nec¬ 
essarily  apply  to  individual  products  or 
individual  uses  of  individual  products, 
but  rather  a-ill  provide  for  classification 
of  uses  by  groups  of  products.  Thus,  the 
Administrator'  may  describe  a  group 
comprised  of  all  products  which  contain 
a  particular  active  ingredient  or  contain 
a  particular  active  ingredient  in  a  partic¬ 
ular  concentration  range,  formulation 
tj-pe,  or  combination  of  concentration 
range  and  formulation  type.  He  may 
then  classify  for  restricted  use  some  or 
all  uses  of  the  products  in  that  group. 
This  approach  will  be  consistent  with  the 
generic  registration  authority  being  re¬ 
quested  of  the  Congress. 

The  Agency  wishes  to  emphasize  that 
the  establishment  of  this  optional  pro¬ 
cedure  for  classification  by  regulation 
does  not  alter  the  status  of  classification 
as  an  integral  part  of  the  registration  or 


reregistration  processes.  This  is  merely 
an  optimal  procedure  and,  as  explamed 
more  fully  below.  It  will  focus  on  ^e  “in¬ 
cremental”  rlsk/beneflt  analysis  estab¬ 
lished  by  1 162.11(c).  This  will  Involve  a 
comparison  of  restricted  and  unrestricted 
use.  and  a  use  will  be  classified  if  the 
incremental  risks  of  unrestricted  use 
outweigh  the  Incremental  benefits  of  un¬ 
restricted  use.  Classification  is  also  ap¬ 
propriate  If  It  will  avoid  the  need  to 
cancel  a  use  of  a  pesticide  in  a  situation 
where,  but  for  the  classification  and  im¬ 
position  of  restrictions,  the  risks  of  that 
use  would  exceed  the  benefits.  That  de¬ 
cision  will  require  an  evaluation  of  the 
overall  risks  and  benefits  associated  with 
a  use,  and  will  be  accomplished  during 
the  “rebuttable  presumption  against 
reglstratim'’  (RPAR)  process  set  forth 
in  1 162.11  (a)  and  (b).  Evaluations  of 
overall  risks  and  benefits  will  also  occur 
in  making  decisioiu  whether  to  register 
or  reregister  products,  and  classification 
decisions  made  In  those  contexts  also 
may  focus  on  reduction  of  overall  risks. 
Moreover,  since  this  optional  procedure 
only  Involves  an  Incremental,  and  not  an 
overall  rlsk/beneflt  analysis,  a  decision 
under  the  mtlonal  procedure  to  restrict 
(or  not  to  restrict)  a  use  of  a  product  will 
not  In  any  way  imply  that  the  product 
will  (or  will  not)  ultimately  satisfy  the 
statutory  standards  governing  registra¬ 
tion  or  reregistration. 

In  determining  whether  to  classify  a 
use  of  a  group  of  products  as  restricted 
tmder  this  procedure,  the  Administrator 
shall  apply  the  criteria  specified  in  S  162.- 
11(c)  (1).  (2).  and  (4).  U  these  criteria 
for  general  use  are  not  met,  the  Admin¬ 
istrator  will  perform  the  Incremental 
risk/beneflt  analysis  outlined  in  $162.- 
11(c).  This  Incremental  risk/benefit  anal¬ 
ysis  requires  the  Administrator  to  com¬ 
pare  the  incronental  benefits  of  unre¬ 
stricted  use  (those*  over  and  above  the 
benefits  of  restricted  use)  with  the  in¬ 
cremental  risks  of  unrestricted  use  (those 
over  and  above  the  risks  of  restricted 
use):' 

In  evaluating  the  incremental  risks  of 
unrestricted  use,  the  Administrator  will 
focus  on  those  risks  which  could  be  re¬ 
duced  by  restriction.  This  would  Include 
reduction  of  risk  to  the  applicator  (by  a 
requirwnent  that  the  applicator  be  certi¬ 
fied  or  under  the  direct  supervision  of  a 
trained,  certified  applicator)  as  well  as 
reduction  of  risk  to  non-applicators,  fish 
and  wildlife,  and  non-target  species. 
Cemversely,  in  evaluating  the  incremen¬ 
tal  benefits  of  unrestricted  use,  the  Ad¬ 
ministrator  will  focus  on  benefits  which 
would  be  lost  if  the  use  were  restricted. 
The  predominant  factor  here  will  be  the 
extent  to  which  the  imposition  of  a  re¬ 
striction  will  limit  access  to.  or  the  avail¬ 
ability  of,  a  product. 

If  the  Administrator  determines  that 
the  incremental  risks  of  unrestricted  use 
outweigh  the  incremental  benefits  from 
unrestricted  use.  he  will  classify  the  use 
as  restricted.  Before  reaching  a  final  de¬ 
cision  to  classify,  however,  the  Admin¬ 
istrator  will  also  consider  whether  spe¬ 
cific  standardized  language  can  be  de¬ 
veloped  for  Incorporation  on  the  labels 
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of  products  In  the  affected  groups,  which 
wc^d  be  adequate  to  reduce  the  risk  ol 
imreasonable  adverse  effects  on  the  en¬ 
vironment  so  as  to  eliminate  the  need 
for  restricted  classUlcatlcm  of  use(s)  of 
any  product  so  labeled.  If  the  Adminis¬ 
trator  affirmatively  determines  that  such 
language  has  been  developed,  he  shall 
not  classify  the  ase  for  restricted  use. 

If  the  Administrator  tentatively  de¬ 
termines  to  classify  a  use  of  a  group  of 
products  as  restricted,  he  will  publl^  a 
notice  of  proposed  rulemaking  in  the 
Federal  Register  describing  the  category 
of  products.  Identifying  the  use  proposed 
to  be  classified  as  restricted,  and  setting 
forth  the  nature  of  the  proposed  restric¬ 
tions.  These  restrictions  may  include  a 
limitation  to  application  by  or  under  the 
direct  supervision  of  a  certified  appli¬ 
cator.  or  may  take  the  form  of  any  other 
regulatory  restriction,  including  those 
described  In  S  162.11(c)(5).  The  notice 
wUl  also  contain  a  summary  of  the  basis 
for  the  proposed  classification  and  will 
state  how  an  Interested  person  may  ob¬ 
tain  further  Information  concerning  the 
basis  for  the  pn^xised  action. 

After  publication  of  the  notice,  there 
will  be  a  comment  period  of  at  least  45 
days  during  which  a  registrant  or  any 
other  Interested  party  may  submit  writ¬ 
ten  comments  m  the  proposed  classifica¬ 
tion  and  the  proposed  restrlctlonls) . 
These  comments  may  specifically  in¬ 
clude  any  pertinent  test  data.  Including 
data  rdatlng  to  the  criteria  specified  in 
i  162.11(c)  (1),  (2),  and  (4),  and  may 
suggest  propos^  label  and  labeling  lan¬ 
guage  for  the  group  which.  If  ccmtained 
in  the  label  and  labeling  of  any  product 
in  the  group  would.  In  the  opinion  of  the 
commenter.  eliminate  the  need  for  re¬ 
stricted  use  classification  of  that  prod¬ 
uct.  It  should  be  stressed  that  any  sug¬ 
gested  language  must  be  of  general 
applicability  to  the  entire  group  of 
products;  the  Agency  will  generally  not 
review  proposed  modlficatlcms  on  an  in¬ 
dividual  product-by-product  basis  as  a 
part  of  this  rulemaking. 

After  consideration  of  the  comments 
received,  the  Administrator  may  pub¬ 
lish  a  final  rule  in  the  Federal  Register 
classifying  a  use  of  all  products  within 
a  product  group  as  restricted  and  estab¬ 
lishing  the  use  restrictions  pertaining  to 
that  use.  The  final  rule  would  also  spec¬ 
ify  standardized  language  which,  if  con¬ 
tained  in  the  label  or  labeling  of  any 
product  In  the  group,  will  eliminate  the 
need  for  restricted  use  classification  of 
that  product.  The  Administrator  Is  re¬ 
quired  to  notify  by  certified  mail  all  reg¬ 
istrants  whose  products  may  be  affected 
by  the  restriction. 

The  Administrator  has  determined 
that  there  are  compelling  public  inter¬ 
est  reasons  for  these  regulations  to  be 
made  effective  at  this  time  without  no¬ 
tice  and  Importunity  for  cimiment  by 
the  public.  These  regulations  contain 
rules  of  Agency  procedure.  Section  553 
(b)  of  the  Administrative  Procedure 
Act.  Title  5.  U.S.C..  provides  that  all  reg- 
ulatlona  governing  procedure  (»■  prac¬ 
tice  may  be  published  without  the  re¬ 
quirement  of  notice  and  opportunity  for 


public  cOTiment.  These  regulations  im¬ 
pose  no  new  substantive  requirements  or 
standards  for  classification,  but  merely 
specify  and  explain  the  procedures  that 
the  Agency  will  use  In  classifying  uses 
by  regulation.  These  procedures  shall 
take  effect  upon  publlcatlixL  Any  delay 
In  the  effectiveness  of  these  procedures 
may  Interfere  with  the  orderly  and  time¬ 
ly  clas.slficatlon  of  pesticide  products  bv 
regulation. 

Finally,  the  Agency  has  determined 
that  this  document  does  not  contain  a 
major  proposal  requiring  preparation 
of  an  Economic  Impact  Analysis  State¬ 
ment  under  Executive  Orders  11821  and 
11949  and  OMB  Circular  A-107 

Effective  on  September  1,  1977,  Part 
162  Is  sunended  as  set  forth  below. 

Dated:  August  16. 1977. 

Douglas  M.  Costle, 
Administrator. 

(Secs.  3,  25(a),  Federal  Insecticide,  Fungi¬ 
cide,  and  Bodentlclde  Act,  ae  amended  (7 
U.S.C.  138  et  seq.) .) 

Part  162  of  40  CTR  Is  amended  by  add¬ 
ing  the  new  S  162.30  to  read  as  follows: 

S  162.30  Optional  procedures  for  clasei- 
lication  of  pcaticide  uacs  by  regula¬ 
tion. 

(a)  Restricted  use  classification 
groups.  The  Administrator  may  by  reg¬ 
ulation,  describe  a  group  of  products 
having  common  characteristics,  and 
may,  by  regulation,  classify  for  restricted 
use  (see  FIFRA  section  3(d) )  some  or  all 
uses  of  all  products  included  In  that 
group.  Such  a  group  may  be  comprised 
of: 

(1)  Those  products  which  contain  ac¬ 
tive  Ingredients  In  common;  or 

(2)  Those  products  which  contain  ac¬ 
tive  Ingredients  in  common  and  are  in 
a  particular  concentration  range,  form¬ 
ulation  type,  or  combination  of  concen¬ 
tration  range  and  formulation  type. 

(b)  Criteria.  A  use  shall  be  classified 
for  restricted  use  if  the  Administrator 
determines  that  the  incremental  risks  of 
unrestricted  use  outweigh  the  Incre¬ 
mental  benefits  of  unrestricted  use.  The 
Administrator  shall  apply  the  criteria 
specified  In  S  162.11(c)(1),  (2).  and  (4) 
to  make  this  determination. 

(c)  Procedure.  (1)  If  the  Administra¬ 
tor  preliminarily  determines  that  some 
or  all  uses  of  a  group  of  products  should 
be  classified  for  restricted  use  under  this 
section,  he  shall  publish  a  notice  of  pro¬ 
posed  nilemaking  in  the  Federal  Regis¬ 
ter  describing  the  group  of  products, 
the  use(s)  proposed  to  be  classified  as 
restricted,  and  the  nature  of  the  pro¬ 
posed  restrictions.  Such  notice  shall  also 
set  forth  a  summary'  of  the  basis  for 
the  proposed  classification  and  state  how 
an  Interested  person  may  obtain  further 
information  concerning  the  basis  for  the 
proposed  action. 

(2)  After  publication  of  the  notice  in 
the  Federal  Register,  a  registrant  or 
any  other  interested  party  may  submit 
written  comments  on  the  proposed  classi¬ 
fication  and  the  proposed  restriction  (s ) . 
Pertinent  test  data  and  other  informa¬ 
tion  may  be  submitted,  as  may  proposed 


labd  and  labeling  language  which.  If 
contained  in  the  label  and  labeling  of 
any  product  In  the  groiq)  would.  In  the 
submitter’s  opinion,  eliminate  the  need 
for  a  restricted  use  classification  of  the 
product.  *1716  comment  i>eriod  shall  be 
not  less  than  45  days. 

(3)  After  cMislderatlon  of  the  com¬ 
ments  received,  the  Administrator  may 
publish  a  final  rule  In  the  Federal  Reg¬ 
ister  classifying  a  use  as  restricted  and 
specifying  the  terms  of  restriction.  The 
Administrator  shall  notify  by  certified 
mall  all  registrants  whose  products  have 
uses  that  are  restricted. 

(4)  The  final  rule  may  also  specify 
language  which.  If  contained  In  the  label 
and  labeling  of  any  product  In  the  group, 
would  eliminate  the  need  for  a  restrict^ 
use  classification  of  the  product. 

Department  or  AGRicxrLTDBX. 

Omex  or  the  Secretart, 
Washington.  D.C,  June  15,  1977. 

Mr.  Edwin  Johnson. 

Deputg  Assistant  Administrator.  Office  of 
Pesticide  Programs,  Environmental  Pro¬ 
tection  Agency,  Washington,  D.C. 

Dear  Ms.  Johnson:  This  letter  Is  in  re- 
qx>nse  to  your  June  1,  1977  transmittal  let¬ 
ter  concerning  the  claeelflcatlon  of  restricted 
use  pesticides  by  regulation.  The  Depart¬ 
ment  suppmted  the  concept  of  classlfloatlon 
by  regulation  In^  testimony  before  Congres¬ 
sional  committees  In  April  and  June  ot  this 
year.  We  have  emphasized  the  need  to  Im¬ 
plement  the  restricted  use  iNogram  on 
schedule  and  agree  with  EPA’s  (pinion  that 
the  program  cannot  be  Initiated  In  a  timely 
manner  through  the  reregistration  process. 
Accordingly,  we  continue  to  endorse  the  con¬ 
cept  ot  establishing  restricted  use  categories 
on  the  basis  of  regulations,  and  hope  that 
these  prellmlnsuy  suggestions  assist  your 
agency  In  Its  consideration  this  Important 
topic. 

1.  The  preamble  to  the  proposed  regula¬ 
tions  states  “that  restriction  wlU  only  have 
a  minimal  Impact  cm  availability  because  of 
the  large  number  of  certified  applicators  afid 
the  relative  lacli  ot  dlfllculty  of  obtaining 
applicator  certification."  (p.  4).  This  state¬ 
ment  may  not  adequately  permit  consid¬ 
eration  of  iq>eclfie  effects-  of  a  restricted 
classification  for  all  uses,  particularly  the 
minor  usee.  We  believe  that  deletion  of  the 
statement  would  avoid  any  appecuance  ot 
pre- judgment  of  the  effects  of  restricted  use 
classification,  and  would  permit  greater 
agency  fiexibUlty  In  the  classification  pro¬ 
gram. 

2.  In  40  CFR  162.30  (a)  through  (c),  as 
proposed  states:  "The  Agency  will  not  re¬ 
view  proposed  [label]  modification*  on  an 
individual  product-by-product  basis"  (p.  6). 
In  our  opinion  there  probably  will  be  In¬ 
stances  where  Individual  product  considera¬ 
tion  may  be  benefleisd.  Accordingly,  the  pro- 
ptoeal  would  better  serve  the  public  In-terest 
if  the  WOTd  "generally”  were  inserted  be¬ 
tween  the  words  "not”  and  “review.” 

3.  At  page  2,  In  the  Supplementary  Infor¬ 
mation  section,  the  foregoing  problem  Is 
again  emphasized.  The  proposed  regulations 
provide  that:  ‘This  procedure  wll  not  apply 
to  Individual  products  or  individual  uses  of 
individual  products,  but  rather  will  provide 
for  classification  of  uses  by  groups  of  prod¬ 
ucts.”  This  deficiency  wm  be  remedied  by 
Inserting  the  word  “necessarily”  between  the 
words  “not”  and  “apply." 

4.  Under  proposed  S  162.30(1)  It  will  be 
difficult  to  enforce  equitably  the  requirement 
for  relabeling  of  eating  stocks  at  the  retail 
level  within  the  proposed  periods.  Therefore, 
we  suggest  that  an  extended  time  schedule 
be  adopted  as  an  effective  date  rather  than 
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utilizing  prooecutorlzl  dlacrztlon  regzrdlng 
TlolztloDB.  It  aeemz  unfato  to  place  a  retaU 
dealer  In  violation  ot  the  KPA  regulations  be¬ 
cause  be  did  not  have  time  to  relabel  hie 
Inventory.  State  regulatory  agenolee  that 
have  had  extensive  experience  with  the  prob¬ 
lem  of  existing  Inventories  have  found  It  de¬ 
sirable  to  provide  one  year  for  compliance 
with  relabeling  requirements. 

6.  Proposed  |{  162.30(d)  through  (1)  may 
limit  the  scope  of  the  hearings  provided  by 
PIPRA  under  seetton  6(b)(1)  regarding 
changes  in  classification  and  under  section  3 
on  applications  for  registration.  The  ration¬ 
ale  for  the  proposed  regulation  Is  that  a 
previous  opportunity  to  present  evidence 
will  have  been  provided  by  the  agency 
through  Its  noUce  of  Intent  to  classify  prod¬ 
ucts  as  restricted  and  the  opportunity  for 
comment  on  the  proposal.  The  rule-making 
procedure  might  be  improved  by  also  provid¬ 
ing  foe  adjudicative  procedure,  where 
desired. 

The  Department  appreciates  this  owjortu- 
nlty  to  comment  on  the  proposed  regulations 
for  classlflcatlon.  We  continue  to  believe  that 
the  standards  for  determining  those  pesti¬ 
cides  and  their  uses  that  require  restriction 
need  to  be  amended.  In  some  instances,  the 
enterU  in  40  CFR  182.11(c)  (1),  (2)  and  (4) 
are  Inappropriate  and  must  be  amended  be¬ 
fore  the  classification  process  to  be  estab¬ 
lished  pursuant  to  these  regulations  can  be 
reasonably  accomplished.  Finally,  It  must 
emphasize  that  we  have  not  had  time  to  com¬ 
plete  a  comprehensive  evaluation  of  the 
actual  pre^iosed  list  of  restricted  uses  of  par¬ 
ticular  pesticides,  and  are,  therefore,  obliged 
to  stress  that  we  will  present  our  opinions 
regarding  that  matter  after  your  agency  pub¬ 
lishes  the  Initial  proposal. 

Sincerely, 

Ebrett  Dkck, 
Coordinator,  Office  o/ 
Environmental  Quality  Activities. 

Department  of  Agriculture, 

Office  of  the  Secret  art, 
Washington,  D.C.,  June  20, 1977. 

Mr.  Edwin  Johnson, 

Deputy  Assistant  Administrator,  Office  of 
Pesticide  Programs,  VS.  Environmental 
Protection  Agency,  Washington,  D.C. 

Dear  Mr.  Johnson  :  In  reviewing  a  copy  of 
my  June  15,  1977  letter  regarding  the  classi¬ 
fication  of  restricted  uses  of  pesticides  by 
regulation,  I  find  that  a  paragraph  of  my 
rough  draft  was  left  out.  This  paragraph 
quoted  below  will  provide  you  with  approval 
for  you  to  publish  the  proposed  procedures 
and  proposed  restricted  uses  of  pesticides  as 
per  your  desired  schedule. 

“In  order  to  expedite  your  publication  of 
the  proposed  optional  procedures  as  well  as 
the  final  optional  procedures,  we  will  com¬ 
ment  on  both  within  the  15  days  provided  for 
final  regulations.  Although  the  Department 
has  not  had  time  to  complete  evaluation  of 
the  actual  proposed  restricted  usee  of  certain 
pesticides,  it  Is  suggested  that  you  proceed 
with  the  publication  of  the  proposed  restrict¬ 
ed  uses.  We  will  be  willing  to  assist  your 
agency  In  the  evaluation  of  the  comments 
that  are  received  on  these  uses  prior  to  your 
final  adoption.” 

Sincerely, 

Errett  Deck, 
Coordinator,  Office  of 
Environmental  Quality  Activities. 

July  19, 1977. 

Mr.  Errett  Deck, 

Coordinator,  Office  of  Environmental  Quality 
Activities,  VS.  Department  of  Agricul¬ 
ture,  Washington,  D.C. 

Dear  Mr.  Deck:  We  have  received  yoor 
letter  expressing  your  suggestions  relating 


to  the  proposed  regulations  under  Section 
S(d)  and  25(a)  of  FIFRA  for  the  classifica¬ 
tion  of  pesticides.  We  greatly  appreciate  your 
cooperation  and  quick  response  on  this  tc^lc. 
The  mutual  agreement  to  waive  the  statutory 
review  periods  will  greatly  speed  up  the  Im¬ 
plementation  of  this  needed  proram.  Our  re¬ 
sponse  to  your  specific  comments  is  noted 
below. 

1 .  We  accept  your  suggestion  to  delete  this 
sentence  to  allow  more  flexibility  In  the 
classification  program. 

2.  We  accept  your  suggestion  to  add  the 
word  “generally"  to  that  sentence.  This  also 
will  provide  for  flexibility. 

3.  We  accept  your  suggestion  to  Insert 
the  word  “necessarily”  to  the  specific  sen¬ 
tence  In  keeping  with  suggestion  No.  2 
ftbove. 

4.  We  accept  your  suggestion  to  extend 
the  time  periods  for  the  relabeling  of  pesti¬ 
cides.  We  have  extended  the  time  for  relabel¬ 
ing  at  the  retail  level  from  90  to  180  days. 
We  also  have  changed  the  time  schedule  to 
function  as  an  effective  date  rather  than 
using  prosecutorial  discretion  regarding  vio¬ 
lations.  If  the  written  emnments  strongly 
Indicate  that  the  relabeling  deadlines  be 
furthw  extended,  the  Agency  will  consider 
such  extension  In  promulgation  of  final 
regulations. 

5.  We  have  not  changed  the  wording  of 
pr<^>osed  |  162.30(h)  regarding  the  scope  of 
hearings  allowed  under  this  procedure.  The 
Agency  wants  to  limit  the  scope  of  such 
hearing  to  prevent  the  Introduction  of  un¬ 
related  Issues  at  a  hearing  based  on  a  classi¬ 
fication  Issue.  This  approach  will  help  to 
shorten  lengthy  administrative  hearings. 

Thank  you  again  for  working  with  us  In 
implementing  the  classification  program. 

Edwin  L.  Johnson, 
Deputy  Assistant  Administrator 

for  Pesticide  Programs. 

Federal  Insectictoe,  Fungicide,  and 
Rodenticide  Act  (FIFRA) 

SCTENTTFIC  ADVISORY  PANEL 

Revieva  of  FIFRA  Section  J(d)  Draft 

Optional  Procedures  for  Classification  of 
Pesticide  Vses  by  Regulations 

The  Federal  Insecticide,  Fungicide,  and 
Rodentldde  Act  (FIFRA)  Scientific  Advisory 
Panel  has  completed  review  ot  final  proposed 
rulemaking  for  classification  of  pesticide 
uses  by  regulation.  Expedited  procedures 
were  followed  throughout  the  review  In  order 
to  assist  the  UJS.  Environmental  Protection 
Agency  to  rapidly  move  forward  with  a  regu- 
latwy  program  on  classification  of  pesticides 
which  Is  a  critical  aspect  of  successful  Im¬ 
plementation  of  programs  for  certification 
of  operators  under  Section  4(c)  (4)  of  FIFRA. 

In  response  to  a  request  by  EPA  for  scien¬ 
tific  support  while  reviewing  the  document, 
the  Panel  conducted  a  series  of  open  meet¬ 
ings  to  markup  a  progressively  improving 
proposed  regulation.  Following  each  session, 
the  Agency  would  appropriately  amend  the 
document  In  consideration  of  public  com¬ 
ments  and  recommendations  of  the  Panel. 
The  Panel  reviewed  the  classification  of  pes¬ 
ticides  document  and  associated  materials 
provided  by  EPA  In  suiqiort  of  the  proposal 
in  <^n  meetings  as  follows:  subcommittee 
meetings  at  Bryce  Mountain.  Va.,  during  the 
period  April  22-23,  1977,  and  April  29,  1977; 
and  formal  Panel  review  In  Washington, 
D.O.  during  the  period  May  26-27,  1977.  In 
addition,  the  Chairman  and  Vice-Chairman 
of  the  Advisory  Panel  met  In  Executive  Ses¬ 
sion  In  Washington  on  July  7,  1977  to  certify 
that  the  document  reflecting  final  Agency 
Policy  was  appropriately  amended  in  accord¬ 


ance  with  recommendations  of  the  Panel  and 
to  conduct  a  final  telephonic  roll-call  of  the 
membership. 

Maximum  public  participation  was  en¬ 
couraged  at  all  meetings.  In  addition  to  com¬ 
ments  by  representatives  of  EPA,  public 
comments  were  received  during  the  meetings 
from  the  pesticide  Industry,  the  U.S.  Depart¬ 
ment  of  Agriculture,  the  Environmental  De¬ 
fense  Fund,  and  representatives  of  the  Na¬ 
tional  Agricultural  Chemicals  Association. 
Public  notice  of  all  meetings  was  published 
in  the  Federal  Register  on  AinU  7,  1977; 
May  11,  1977;  and  May  20,  1977.  Written 
statements  were  received  from  the  following 
sources:  American  Cyanamld  Company, 
Chevron  Chemical  Company,  Dow  Chemical 
Company,  E.  I.  duPont  and  Company,  Mobay 
Chemical  Company,  Pennwalt  Corporation, 
Union  Carbide  Corporation,  and  Velslcol 
Chemical  Corporation. 

On  the  iMsls  consideration  of  all  mat¬ 
ters  brought  during  Panel  meetings,  matters 
brought  out  In  written  statements  from  the 
public,  and  careful  review  of  the  proposed 
regulations,  the  Panel  submits  the  following 
report : 

The  FIFRA  Scientific  Advisory  Panel  feels 
that  the  document  describing  Optional  Pro¬ 
cedures  for  Classification  of  Pesticide  Uses  by 
Regulation,  as  written  In  the  draft  dated  30 
June  1977,  deals  effectively  with  this  pro¬ 
cedure. 

The  Panel  agrees  with  all  proposed  classi¬ 
fication  of  pesticide  uses  as  restricted  except 
for  aldlcarb.  Data  currently  available  for  re¬ 
view  by  the  Panel  on  aldlcarb  does  not  war¬ 
rant  restriction  of  use  of  this  product.  The 
basis  for  restriction  of  use  is  the  potential 
avian  hazard  of  aldlcarb.  The  Scientific  Ad¬ 
visory  Panel  does  not  feel  that  the  data 
reviewed  by  the  Panel  on  this  pesticide  sup¬ 
ports  a  demonstrated  avian  haz€u*d  as  a  re¬ 
sult  of  the  use  of  this  product  in  the  recom¬ 
mended  manner.  Additional  comments  rela¬ 
tive  to  this  potential  hazard  are  solicited  by 
the  Panel. 

A  majority  of  the  FIFRA  Scientific  Ad¬ 
visory  Panel  concurred  in  the  above  report 
following  a  special  telephonic  poll  of  the 
membership  by  Dr.  Torgeson  and  Dr.  Neal 
on  July  7,  1977.  No  votes  were  recorded  from 
Drs.  Davies,  Davis,  and  Metcalf  due  to  their 
unavailability  on  the  day  of  the  poll. 

For  the  Chairman. 

Certified  as  an  accurate  report  of  findings : 

H.  Wade  Fowler,  Jr.,  Ph.  D., 

Executive  Secretary, 
FIFRA  Scientific  Advisory  Panel. 

U.S.  Environmental  Protection  Aosnct, 

Washington,  D.C.,  July  21, 1977. 

Subject:  Review  of  Proposed  Procedures  for 
Classification  of  Pesticide  Uses  by  Regu- 
laticm. 

Prom:  Deputy  Assistant  Administrator  for 
Pesticide  Programs. 

To:  H.  Wade  Fowler,  Jr.,  Ph.D.,  Executive 
Secretary,  FIFRA  Scientific  Advisory 
Panel. 

I  have  received  the  report  of  the  Scientific 
Advisory  Panel  based  on  their  review  at  the 
proposed  procedures  for  the  classification  of 
pesticide  uses  by  regulation.  I  am  pleased 
with  the  manner  and  depUi  of  review  by  the 
Panel.  In  addition,  EPA  Is  appreciative  of 
the  expeditious  handling  of  this  proposal. 
The  review  made  by  the  Panel  as  well  ss 
the  Input  received  at  their  public  review  and 
In  written  statements  aided  greatly  In  the 
devMopment  of  these  regulations. 

The  Agency  recognizes  that  the  Panel  does 
not  agree  with  the  decision  of  BPA*s  sel- 
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entlflc  personnel  to  restrict  some  uses  of  sl- 
dlcsrb.  I  sasums  that  this  dlsecpreement  Is 
Umltsd  to  the  agricultural  uses  of  aldlearb  ^ 

and  doss  not  Include  the  proposed  restric¬ 
tions  for  greenhouse  and  nurserj  uses.  If 
this  Is  not  the  case,  please  advise.  To  receive 
additional  input  on  this  Issue  the  agency  wUt 
propose  to  restrlot  uses  of  aldlearb  In  order 
to  receive  written  comments  from  other 
parties.  A  final  decision  will  be  made  after 
constdeiing  any  additional  written  comments 
tost  may  be  received  regarding  the  proposal. 

Thank  yon  again  for  your  support  on 
the  classification  document. 

Kownt  L.  Johnson. 

[FR  Doc.77  -26417  Piled  8-31-77;8:45  amj 
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PROPOSED  RULES 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[40CFRPart  162] 

IFRL  76»-8:  OPP-8001«1 

CLASSIFICATION  OF  PESTICIDE  USES  BY 
REGULATION 

Optional  Procedures 

AGENCY:  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency. 

ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  amends 
40  CFR  162.30  and  establishes  the  pro¬ 
cedures  to  be  followed  by  registrants 
after  the  promulgation  of  a  final  rule 
classifying  a  use  of  a  pesticide  product 
for  restricted  use.  The  purpose  of  this 
proposed  rulemaking  is  to  provide  pro¬ 
posed  deadlines  for  submittal  of  appro¬ 
priate  applicati(ms  for  amended  registra¬ 
tion.  label,  and  labeling  requirements  for 
restricted  use  pipducts.  enforcement 
procedures,  and  a  discussion  of  the  hear¬ 
ing  rights  of  pesticide  registrants.  This 
notice  also  proposes  to  amend  40  CFR 
162.10  by  deleting  the  requirement  for 
applicator  categories  on  the  label  and 
revising  the  restricted  use  classification 
labd  statement. 

DATE:  Comments  must  be  received  on 
or  before  October  3. 1977. 

ADDRESS  COMMENTS  TO:  Federal 
Register  Section.  Technical  Services  Di¬ 
vision  (WH-569),  Office  of  Pesticide 
Programs.  Environmental  Protection 
Agency.  401  M  Street.  S.W..  Washington. 
D.C.  20460.  Comments  should  be  filed  in 
triplicate  and  bear  the  identifying  nota¬ 
tion  ‘'OPP-30016.”  All  written  comments 
will  be  available  for  public  inspection 
from  8:30  a.m.  to  4  p.m.  Monday  through 
Friday. 

FOR  FURTHER  INFORMATION  CON¬ 
TACT: 

James  H.  White.  Project  Leader  <.WH- 
570) ,  Office  of  Pesticide  Programs.  En¬ 
vironmental  Protection  Agency.  Room 
E509A.  401  M  Street.  SW..  Washing¬ 
ton.  D.C.  20460.  202-755-8297. 

SUPPLEMENTARY  INFORMATION: 
Three  related  dociunents  are  also  pub¬ 
lished  in  this  i>art  of  the  Federal  Reg¬ 
ister.  Comments  pertaining  to  all  four 
documents  are  published  as  an  appendix 
to  the  rulemaking  document. 

Subsections  (a>.  (b).  and  (c)  of  S  162.- 
30.  which  are  published  on  and  effective 
as  of  this  date,  established  optional  pro¬ 
cedures  for  the  classification  of  pesticide 
uses  by  regulation.  These  proposed  sub¬ 
sections  ((d).  (e),  (f),  (g^,  (h),  and 
(i) ) ,  which  are  also  procedural  in  nature, 
relate  to  matters  following  the  promul¬ 
gation  of  a  final  rule  classifying  a  use 
as  restricted;  compliance,  amendments 
of  registrations,  ladling,  hearing  rights, 
and  enforcement.  Since  these  subsections 
will  not  be  applicable  imtil  a  use  is  ac¬ 
tually  restricted  under  the'  procedures 
outlined  in  subsections  (a) ,  (b) ,  and  (c) , 
the  Agency  has  determined,  in  the  pub¬ 
lic  Interest,  to  specifically  solicit  com¬ 
ment  on  the  subsections  contained  in 
this  notice. 


Compliance 

Under  the  proposal,  after  publication 
of  a  final  rule  classifying  a  use  of  a 
group  of  products  as  restricted,  the  Ad¬ 
ministrator  would  issue  a  notice  of  in¬ 
tent  to  cancel  the  registration  of  a  prod¬ 
uct  in  tha  group  unless  the  registrant, 
not  later  than  45  days  after  the  effec¬ 
tive  date  of  the  final  nile,  had  submitted 
an  appropriate  application  for  amended 
registration  based  solely  on  the  changes 
required  in  this  regulation.  No  other 
types  of  amendments  will  be  considered 
under  this  procedure. 

The  contents  of  that  application  would 
be  determined  by  two  factors.  The  first 
factor  would  be  whether  the  final  rule 
specified  standardised  language  which, 
if  contained  in  the  label  and  labeling 
of  any  product  in  the  group,  would  elim¬ 
inate  the  need  for  restricted  use  classi¬ 
fication  of  that  product.  If  the  final  rule 
did  specify  such  language,  the  applica¬ 
tion  for  amended  registration  could  be 
based  solely  on  a  proposed  label  and 
proposed  labeling  which  incorporated 
the  standardized  language. 

The  second  factor  would  be  whether 
or  not  all  the  uses  of  the  product  had 
been  classified  for  restricted  use.  If  all 
uses  were  restricted  (and  the  final  rule 
did  not  provide  for  standardized  label¬ 
ing  language) ,  the  application  for 
amended  registration  would  have  to  be 
based  solely  on  a  proposed  label  and  pro¬ 
posed  labeling  which  complied  with  pro¬ 
posed  S  162.30(g).  The  label  would  have 
to  contain  the  statement  of  restricted  use 
classification  required  by  S  162.10(j)  (2) 
and  the  labeling  would  have  to  contain 
directions  for  use  which  are  consistent 
with  the  terms  of  restriction.  The 
amended  label  could  consist  of  an  adhe¬ 
sive  sticker  which  contains  the  state¬ 
ment  of  restricted  use  classification  re¬ 
quired  by  §  162.10(J)(2). 

If  some  but  not  all  uses  had  been 
classified  for  restricted  use  (and  the  final 
rule  did  not  provide  for  standardized 
labeling  language) ,  the  registrant  would 
have  two  options.  First,  he  might  base 
his  M^lication  for  amended  registration 
on  a  proposed  label  and  labeling  which 
complied  with  proposed  §  162.30(g)  with 
respect  to  the  uses  which  had  been  classi¬ 
fied  as  restricted;  the  label  and  labeling 
could  also  contain  directions  for  use  for 
the  remaining,  unclassified  uses.  The 
amended  label  could  consist  of  an  adhe¬ 
sive  sticker  which  contains  the  state¬ 
ment  of  restricted  use  classification  re¬ 
quired  by  §  162.10(j)  (2).  According  to  40 
CFR  162.10(j)  a  product  which  bears 
directions  for  both  restricted  and  unre¬ 
stricted  uses  may  only  be  sold  to  certified 
applicators  or  persons  under  their  direct 
supervision.  Ip  addition,  it  would  be  a 
use  inconsistent  with  the  labeling  for  an 
individual,  other  than  a  certified  appli¬ 
cator  or  someone  under  his  direct  super¬ 
vision,  to  use  such  a  product  even  for 
its  unclassified  uses.  Second,  the  regis¬ 
trant  might  Instead  request  that  the  ex¬ 
isting  registration  be  “split”  into  two 
registrations,  one  pertaining  only  to  the 
uses  which  had  been  classified  for  re¬ 
stricted  use,  and  the  other  pertaining 
only  to  the  remaining  tmclassified  uses. 


In  this  case,  the  application  would  re¬ 
quest  amendment  of  the  existing  regis- 
tratkm  to  pertain  to  the  restricted  uses 
only  or  to  the  restricted  uses  and  un¬ 
classified  uses,  and  would  propose  a  label 
and  labeling  for  this  registration  which 
comply  with  pr(HX>sed  i  162.30(g) .  The 
amoided  label  could  consist  of  an  ad¬ 
hesive  sticker  which  contains  the  state¬ 
ment  of  restricted  vise  classificatlcm  re¬ 
quired  by  §  162.10(J)  (2) .  The  application 
would  also  request  issuance  of  a  new  reg¬ 
istration  number  for  the  remaining  un¬ 
classified  uses.  These  types  of  registra¬ 
tions  will  not  be  handled  as  “new”  reg¬ 
istrations  under  40  CFR  162.6  requiring 
the  submission  of  new  data  nor  consid¬ 
ered  as  reregistrations  of  currently  reg- 
Lstered  products.  Rather,  these  types  of 
requests  will  be  handled  routinely  by 
issuing  a  new  registration  number  with¬ 
out  a  data  review. 

A  third  option  was  considered,  but  is 
not  included  in  these  proposed  regula¬ 
tions.  Under  that  optl<m,  the  registrant 
could  request  that  thf  registration  be 
amended  to  permit  the  product  to  be 
marketed  under  a  label  which  would  per¬ 
tain  only  to  uses  that  had  not  been 
classified  for  restricted  use,  but  which 
would  bear  a  legend  stating  that  certain 
other  uses  are  classified  for  restricted 
use.  and  which  would  refer  the  purchaser 
to  the  retailer  for  further  information. 
There  would  also  be  supplementary  re¬ 
stricted-use  labeling  which  would  com¬ 
ply  with  proposed  S  162.30(g).  An  ap¬ 
plication  imder  that  option  would  in¬ 
clude  copies  of  both  the  label  and  the 
supplementary  labeling  intended  to  ac¬ 
company  the  label;  would  state  that  the 
product  will  be  marketed  with  the  label, 
and  that  shipments  of  the  product  to 
retailers  will  include  or  be  accompanied 
by  the  supplementary  labeling;  and 
would  state  that  retailers  will  be  in¬ 
structed  not  to  distribute  or  sell  products 
bearing  the  supplementary  lab^ing 
unless  the  retailer’s  customer  furnishes 
suitable  evidence  that  he  is  entitled  to 
purchase  pesticide  products  which  have 
a  use  classified  as  restricted.  That  op¬ 
tion  would  have  the  advantage  of  limit¬ 
ing  the  distribution,  marketing,  and  stor¬ 
age  problems  which  would  be  presented 
if  the  registrant  had  to  distribute  two 
products  in  order  to  comply  with  these 
regulations.  It  would  be,  however,  a  diffi¬ 
cult  option  to  implement  and  enforce. 
Consequently,  it  is  not  included  in  the 
regulations  at  this  time,  but  the  Agency 
is  specifically  soliciting  comments  re¬ 
specting  this  or  similar  options. 

The  Administrator,  in  accordance  with 
the  procedures  set  out  in  5  162.6,  would 
conditionally  accept  the  proposed  label 
and  labeling  submitted  in  support  of  an 
application  for  amended  registration  if 
he  determined  that  they  complied  with 
applicable  requirements. 

In  the  case  of  an  application  for  a  new 
registration  of  a  product  which  has  a  use 
classified  as  restricted,  the  Administra¬ 
tor  would  issue  a  notice  of  intent  to  deny 
registration  unless  the  proposed  label 
and  labeling  submitted  as  part  of  the 
application  for  new  registration  met  the 
pertinent  requiiements  of  proposed 
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S  162.30(d)  (2)  (1)  or  I  162.30(d)  (2)  (U) . 
Thus,  an  applicant  for  new  reglstratlMi 
would  have  two  alternatives:  he  could 
propose  a  label  and  labeling  which  con¬ 
tain  the  standardized  language  specified 
in  the  final  rule,  if  applicable:  or  he 
could  propose  a  label  and  labeling  which 
r  omply  with  proposed  9  162.30(g)  with 
respect  to  the  uses  which  have  been 
classified  for  restricted  use  and  which 
may  also  contain  directions  for  use  for 
the  remaining  tmclassified  uses.  A  re¬ 
stricted  use  classification  made  under 
this  regulation  will  generally  apply  to 
new  registrations  of  that  pesticide  unless 
the  applicant  for  a  new  registration  sub¬ 
mits  new  information  that  convinces  the 
Agency  that  a  particular  use  should  not 
be  restricted.  If  this  happens,  the  Agency 
will  propose  to  amend  the  regulation  by 
removing  that  use  from  the  restricted 
list.  ‘ 

Consideration  or  Data 

Since  the  use  of  data  by  the  Agency 
to  classify  a  use  of  a  registrant’s  product 
as  restricted  does  not  give  advantage  or 
benefit  to  the  registrant,  it  is  not  “con¬ 
sidered  •  •  •  in  support  of”  an  applica¬ 
tion  for  new  or  amended  registration. 
’Therefore,  a  registrant  would  not  be  re¬ 
quired  to  offer  (in  applications  made 
imder  paragraphs  (d)  and  (e))  to  com¬ 
pensate  imder  FIFRA  section  3(c)(1)  (D) 
the  ow'ner(s)  of  the  data  used  by  the 
Agency  to  reach  a  decision  under  para¬ 
graph  (b) .  Moreover,  the  Agency  would 
be  free  to  use  data  to  reach  such  deci¬ 
sions  despite  allegations  that  the  data  is 
protected  from  disclosure  to  the  public 
under  FIPRA  section  10(b), 

Hearing  Rights 

If  the  Administrator  issued  a  notice 
of  intent  to  cancel  or  deny  registration, 
he  would  thereafter  issue  a  final  order  of 
cancellation  or  denial  of  registration  un¬ 
less  the  registrant  or  applicant  requested 
a  hearing  in  accordance  with  Section 
6(b)  (1)  or  3(c)  (6)  of  FIFRA,  However, 
the  rulemaking  ix'oceeding  under  9  162,- 
30(b)  by  then  will  already  have  provided 
an  ample  opportunity,  during  the  com¬ 
ment  period,  for  examination  and  chal¬ 
lenge  of  the  factual  basis  of  the  Admin- 
istratmr’s  propped  classification,  for  sub¬ 
mission  of  relevant  data  relating  to  any 
risk  criterion  or  to  the  risk/benefit  an¬ 
alysis,  and  for  submission  of  suggested 
label  and  labeling  language  which  would 
eliminate  the  need  for  classification. 
Therefore,  in  the  Interest  of  promoting 
administrative  efficiency  and  to  avoid 
prolmiged  and  duplicative  evidentiary 
hearings,  the  hearing  would  be  limited  to 
the  sole  issue  (as  to  which  the  registrant 
or  applicant  would  have  the  afiOrmative 
burden  of  proof)  of  whether  the  regis¬ 
trant  or  applicant  had  submitted  an  ap¬ 
plication  for  new  or  amended  registration 
which  complied  with  the  provisions  of 
this  sectiMi.  If  the  registrant  or  appli¬ 
cant  failed  to  sustain  its  burden  of  proof, 
the  Administrator  would  issue  a  final 
order  cancelling  or  denying  registration. 

EMroECcmurT  LiABiLrrm 
If  any  person  faUi  to  comply  with  any 
of  the  labeling  requirements  set  out  In 


this  regulation,  the  product  may  be  con¬ 
sidered  to  be  misbranded;  misbranding 
violations  will  be  handled  under  the  reg¬ 
ular  enforcement  proceedings  contained 
in  FIFRA. 

Section  2(q)  (2)  (B)  states  that:  '' 

A  pMticldA  is  misbranded  if  tbs  labeling 
does  not  contain  a  statement  ot  tbs  use 
classification  under  wbicb  the  product  Is 
registered 

Section  12(a)(1)(E)  makes  it  unlaw¬ 
ful  for  any  person  in  any  State  “to  dis¬ 
tribute,  sell,  offer  for  sale,  h<dd  for  sale, 
ship,  deliver  or  offer  to  deliver,  to  any 
person  •  •  •  any  pesticide  which  is 
•  •  •  misbranded.’’ 

Section  12(a)  (2)  (E)  states  that: 

It  shall  be  unlawful  for  any  person  who  Is 
a  registrant,  wholesaler,  dealer,  retailer,  or 
other  distributor  to  advertise  a  product  reg¬ 
istered  under  this  Act  for  restricted  use  with¬ 
out  giving  the' (dassiflcatlon  of  the  product 
assigned  to  it  under  Section  3. 

Section  12(a)(2)(F)  states  that: 

It  shall  be  unlawful  for  any  person  to  make 
available  for  use,  or  to  use.  any  registered 
pesticide  classified  for  restricted  use  for  some 
or  all  purposes  other  than  in  accordance  with 
section  3(d)  and  any  regulations  thereunder. 

Registrants  whose  products  have  a  use 
which  has  been  classified  for  restricted 
use  must  comply  with  the  time  deadlines 
as  set  forth  in  this  regulation.  Failure  to 
comply  with  the  requirements  of  this 
regulation  may  subject  registrants  to 
civil  penalties  imder  Section  14(a)  (1)  or 
criminal  penalties  under  Section  14(b) 
(1).  Misbranded  products  may  also  be 
subject  to  a  “stop  sale,  use  or  removal’’ 
order,  or  seizure,  under  Section  13  of 
FIFRA. 

Within  90  days  after  a  product’s 
amended  labeling  has  been  conditionally 
accepted,  registrants  must  afBx  the 
amended  label  to  all  quantities  of  such 
products  within  their  control.  Ihe 
Agency  considers  products  at  the  distrib¬ 
utor  level  to  be  within  the  effective  con¬ 
trol  of  a  registrant.  Registrants  are  ac¬ 
cordingly  encouraged  to  distribute 
amended  labeling  to  their  customers  in 
a  timely  manner,  with  dlrecticms  on  how 
such  labeling  is  to  be  affixed.  Ihe 
amended  labeling  may  be  in  the  form  of 
an  adhesive  sticker  or  an  adhesive  label 
to  cover  the  old  label  until  the  use  of  the 
new  labeling  reaches  each  level  of  the 
distribution  process.  Registnmts,  by  es¬ 
tablishment,  must  also  certify  to  the 
Agency  that  they  have  affixed  such 
amended  labeling  to  all  quantities  of  such 
products  within  their  cimtroL  After  the 
90  day  period,  no  such  product  may  be 
released  for  shipment  by  a  registrant  un¬ 
less  it  bears  the  amend^  labeling. 

Within  180  days  after  conditional  ac¬ 
ceptance  of  a  restricted  product’s 
amaided  labeling,  retailers  or  other  per¬ 
sons  engaged  in  the  sale  or  distribution 
of  the  product  must  affix  the  amended 
labeling  to  all  quantities  of  such  products 
within  their  controL  After  the  180  day 
period,  no  such  product  may  be  sold  or 
distributed  unless  it  bears  the  ammded 
labeling. 


Any  wholesaler,  dealer,  retailer,  or 
other  distributor  aho  makes  available 
any  restricted  use  pesticide  to  applica¬ 
tors  who  are  neither  certified  nmr  work¬ 
ing  under  the  supervision  of  a  certified 
applicator  would  be  in  violatimi  of  Sec¬ 
tion  12(a)  (2)  (F)  and  subject  to  enforce¬ 
ment  liability  imder  Section  14  of 
FIFRA. 

In  advertising  a  pesticide,  failure  to 
properly  include  the  classification  of  a 
restricted  use  pesticide  is  a  violation  of 
Section  12(a)  (2)  (E)  and  may  subject  a 
registrant,  dealer,  distributor,  ot  other 
person  engaged  in  the  distributiem  or  sale 
of  an  restricted  use  pesticide  to  enforce¬ 
ment  action  under  Section  14. 

’The  Agency  recognizes  that  the  dead¬ 
lines  contained  in  this  regulation  are 
short.  In  keeping  with  the  general  ob¬ 
jective  of  achieving  a  smooth  transition, 
the  Agency  intends  to  apply  these  re¬ 
quirements  in  a  common  sense  manner. 

Label  Wording 

’The  Agency  is  also  proposing  to  amend 
40  CFR  162.10  by  revising  9  162.10(  j)  (2)  - 
(i)(B).  ’This  amendment  would  change 
the  wording  of  the  statement  which  ap¬ 
pears  on  the  label  of  a  restricted  use 
pesticide  to  read:  “J'or  retail  sale  to  and 
use  only  by  Certified  Applicators  or  per¬ 
sons  under  their  direct  supervision,  and 
only  for  those  uses  covered  by  the  Cer¬ 
tified  Applicator’s  certification.”  Certi¬ 
fied  applicators  or  persons  under  their 
direct  supervision  may  not  purchase  or 
use  restricted  use  pesticides  for  uses  that 
are  not  covered  by  the  applicator’s  cer¬ 
tification.  The  purpose  off  the  proposed 
change  is  to  clarify  that  an  applicator 
who  Is  certified  for  one  or  more  restricted 
uses  of  a  product  Is  not  necessarily  cer¬ 
tified  for  all  restricted  uses  of  that  prod¬ 
uct. 

Finally,  the  Agency  is  proposing  to  de¬ 
lete  40  CFR  162.10(1)  (2)  (x)(D).  which 
currently  requires  that  Uie  eatery  or 
categories  of  certified  applicator(8)  to 
whom  use  is  restricted  be  placed  on  the 
labeL  ’The  Agency  has  determined  that 
this  requirement  is  unnecessary,  since  a 
certified  applicator  or  person  under  his 
direct  supervision  is  limited  to  those  uses 
covered  by  the  applicator’s  certification. 
In  addition,  the  designation  of  the  cate¬ 
gory  of  api^cator  on  the  label  would 
admlnistratlvdy  conmlicate  the  regula¬ 
tory  work  of  State  officials,  especially 
where  subcategories  have  been  instituted. 

Non. — ^Ths  Agency  has  determined  that 
this  document  d^  not  contain  a  major  pro¬ 
posal  requiring  preparation  of  an  Iconomlo 
Inqwet  AnalyidB  under  Executive  Order  11631 
and  11940  and  Oim  Circular  A-107. 

Dated:  August  16, 1977. 

Douglas  M.  Costlx, 
Administrfttor. 

40  CFR  Part  162  is  pnmosed  to  bo 
amended  by  deleting  1 162.100)  (2)  (x)- 
(D)  and  by  rovlslng  i  162.10(j)  (2)  0)  (B) 
to  read  as  fi^ows: 

S  162.10  LabeDiig  reqairemeats, 

•  •  •  •  e 

())••• 

(2)  •  •  • 
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iB)  Dtrectlj  below  thts  statement  on 
the  front  paneL  a  snmmary  statement 
of  the  terms  of  the  restriction  shall  ap¬ 
pear.  If  use  Is  restricted  to  certified  ap- 
licators,  the  following  statement  Is  re¬ 
quired:  “For  retail  sale  to  and  use  only 
by  Certified  Applicators  or  persons  under 
their  direct  supervision,  and  only  for 
those  uses  covered  by  the  Certified  Ap¬ 
plicator’s.  certification."  If,  however, 
other  re^atory  restrictions  are  Im¬ 
posed,  the  Administrator  will  define  the 
appropriate  wording  for  the  tenns  of  the 
restriction  by  regulation. 

It  Is  proposed  to  amend  Part  162  of  40 
CFR  by  adding  the  following  new  para¬ 
graphs  (d)  through  (1)  to .{  162.30  (Op¬ 
tional  Procedures  for  Classification  of 
Pesticide  Uses  by  Regulation) . 

§  162.30  Optional  procedure)^  fur  rla!>si- 
fication  of  pesticide  by  regula¬ 
tion. 

•  •  •  •  • 

(d)  Compliance:  Currently  registered 
products.  Unless  the  registrant  submits 
an  appropriate  application  for  amended 
registration  within  45  days  after  the  ef¬ 
fective  date  of  the  final  rule,  the  Admin¬ 
istrator  shall  issue  a  notice  of  intent  to 
cancel  the  registration  of  a  pesticide 
product  which  has  a  use  classified  under 
this  section  for  restricted  use. 

(1)  Amended  registration;  all  uses  re¬ 
stricted.  If  all  uses  of  a  product  have 
been  classified  for  restricted  use,  the  ap¬ 
plication  for  amended  registration  shall 
be  based  solely  on  a  proposed  label  and 
proposed  labeling  which: 

(1)  Contain  the  language  specified  in 
the  final  rule  under  paragraph  (c)  (4)  of 
this  section,  if  applicable;  or 

(li)  comply  with  paragraph  (g)  of  this 
section. 

(2)  Amended  registration;  some  but 
not  all  uses  restricted.  If  some  but  not  all 
uses  of  a  i»-oduct  have  been  classified 
for  restricted  use,  the  application  for 
amended  registration  shall: 

(i)  Be  based  solely  on  a  proposed  label 
and  inroposed  labeling  which  contain  the 
language  specified  in  the  final  rule  under 
paragraph  (c)  (4)  of  this  section,  if  ap¬ 
plicable;  or, 

(11)  Be  based  solely  on  a  proposed  label 
and  pr(^>osed  labeling  which  (XMnply 
with  paragraph  (g)  of  this  section  with 
respect  to  the  uses  which  have  been  clas¬ 
sified  as  restricted,  and  which  may  also 
contain  use  directions  for  the  remaining 
unclassified  uses;  or 

(ill)  Request  that  the  registration  be 
split  into  two  registrations.  One  registra¬ 
tion  may  pertain  only  to  those  uses  that 
have  been  classified  for  restricted  use  or 
pertain  to  the  uses  which  have  been  clas¬ 
sified  as  restricted  and  which  may  also 
contain  use  directions  for  the  remaining 
uses;  the  application  shall  propose  a 
label  and  labeling  for  this  product  which 
comply  with  paragraph  (g)  of  this  sec¬ 
tion,  and  shall  request  amendment  of  the 
existing  registration  accordingly.  The 
other  registration  shall  pertain  only  to 
those  uses  not  classified  for  restricted 
use;  the  application  shall  propose  a  label 
and  labeling  for  this  product,  and  shall 


request  issuance  of  a  new  registration 
number  for  the  product. 

(S)  Condtttonai  aeeeptance.  1110  Ad¬ 
ministrator,  In  aocordaiKe  with  i  162.6. 
shall  conditionally  accept  the  pitgioBed 
label(s)  and  labtilng  submitted  under 
paragrai^  (d)(1)  or  (d)  (2)  of  this  sec¬ 
tion,  if  he  determines  that  they  comply 
a’ith  the  apidicable  requirements  of  this 
section. 

(e)  Compliance:  new  products.  The 
Administrator  shall  issue  a  notice  of  in¬ 
tent  to  deny  an  application  for  registra¬ 
tion  of  a  new  pesticide  product,  any  use 
of  which  has  been  clsissified  for  restricted 
use  under  this  section,  unless  the  pro¬ 
posed  product  label(s)  and  labeling  meet 
the  pertinent  reqiiirerients  of  paragraph 
(d)  (2)  (i)  or  (d)  (2)  (U)  of  this  secUrni. 
An  applicant  may  submit  new  data  that 
indicates  that  a  previoiisly  restricted  use 
should  not  be  restricted. 

<  f )  Consideration  of  dafa.'It  is  the  Ad¬ 
ministrator’s  position  that  the  fact  that 
he  relied  upon  an  item  of  data  in  making 
a  determination  under  paragraph  (b)  of 
this  sectifm  would  not  mean  that  the 
item  of  data  would  thereby  have  been 
••  •  •  •  considered  by  the  Administrator 
in  support  of  any  •  •  •  application  for 
registration  •  •  •”  within  the  meaning 
of  Section  3(c)  (1)  (D)  of  the  Act .  . 

(g)  Label  and  labeling.  A  pesticide 
product  which  has  a  use  classified  for 
restricted  use  shall  bear  a  label  which 
contains  the  statements  of  restricted  use 
classification  required  by  S  162.10(j)(2). 
Any  iftheiing  accompanying  a  pesticide 
product,  any  use  of  which  has  been 
classified  for  restricted  use,  shall  contain 
directions  for  use  which  are  consistent 
with  the  terms  of  the  restriction. 

(h)  Hearing  rights.  If  the  Administra¬ 
tor  issues  a  notice  of  intent  to  deny  or 
cancel  registration  in  accoidance  with 
paragrsq?h  (d)  or  (e)  of  this  section,  he 
shall  issiie  a  final  order  of  denial  or  can¬ 
cellation  of  registration  unless  the  appli¬ 
cant  or  registrant,  as  provided  by  aw: 

(1)  requests  a  hearing  in  accordance 
with  section  3(c)(6)  or  6(b)(1)  of  the 
Act,  which  hearing  shall  be  limited  to 
the  sole  issue  of  whether  the  applicant 
or  registrant  has  submitted  an  applica¬ 
tion  for  new  or  amended  registration 
which  cornices  with  the  provisions  of 
this  section;  and 

(2)  sustains  the  affirmative  burden  of 
proving  that  it  has  submitted  an  appli¬ 
cation  for  new  or  amended  registration 
which  complies  with  the  provisions  of 
this  section  . 

(i)  Enforcement.  (1)  No  product  clas¬ 
sified  for  restricted  use  may  be  released 
for  shipment  by  the  registrant  after  the 
90th  day  after  receiving  conditional  ac¬ 
ceptance  of  the  amended  labeling  unless 
the  product  bears  such  amended  labeling. 

(2)  No  product  classified  for  restricted 
use  may  be  distributed  or  sold  by  a  re¬ 
tailer  or  other  person  after  the  180th  day 
after  the  product’s  labeling  has  been 
conditionally  accepted  unless  the  prod¬ 
uct  bears  such  amended  labeling. 

(3)  Reidstrants  must  submit  the  fol¬ 
lowing  certifleation  statonent  within  120 
days  after  receiving  conditional  accept¬ 
ance  of  amended  labeling: 


I  eerttfy  (luU  aU  pesUcldM  wiltUn  my  cf- 
fecUv*  eontrol,  whlob  ar*  sobjact  to  ttoa 
regulations  oonoemtng  tbs  classiflcatlon  of 
pesticide  uses  found  at  1 162.30,  have  been 
labeled  with  tbe  amended  labeling  submitted 
under  1  162.30  (d)(1)  or  (d)(3). 

’This  certifleation  statement  shall  be  sub¬ 
mitted  by  each  production  establishment 
of  the  registrant  to  the  Regional  Office 
(%  Regional  Enforcement  Director) 
having  JurisdlctlMi  over  tbe  State  in 
which  the  establishment  is  located. 

(Secs.,  3,  35(a),  Federal  Insecticide,  Fungi¬ 
cide  and  Rodentlcide  Act,  as  amended  (7 
U.S.C.  136etseq.).) 

I  PR  Doc.77-25418  Piled  A  3 1-77;  8;  45  am] 

[40  CFR  Part  162] 

[FRL  770-1;  OPF-800171 
PESTICIDE  USE  RESTRICTIONS 

AGENCY :  Environmental  Protection 
Agency,  Office  of  Pesticide  Programs. 

ACTION:  Proposed  Rule. 

SUMMARY :  This  proposed  rule  amends 
40  CFR  Part  162  by  adding  a  new 
S  162.31,  which  lists  uses  of  certain  iicsU- 
cide  products  that  the  Agency  proposes 
to  classify  as  restricted  imder  the  pro¬ 
cedures  of  40  CFR  162.30.  The  purpose  is 
to  notify  and  solicit  comments  from  reg- 
istrants,  users  and  other  interested  par¬ 
ties  on  these  proposed  use  restrictions. 

DA’TE:  Comments  must  be  received  on 
or  before  October  17,  1977. 

ADDRESS  COMMENTS  TO:  Federal 
Register  Section,  Technical  Services  Di¬ 
vision  (>^11-569),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  461  M  Street  SW^  Washington, 
D.C.  20460.  C(»nments  should  be  filed  in 
triplicate  and  bear  the  Identifying  no¬ 
tation  "OPP-30017.’*  All  written  com¬ 
ments  wrill  be  available  for  public  inspec¬ 
tion  from  8:30  a.m.  to  4  pjn.,  Monday 
through  Friday. 

FOR  FURTHER  INFORMATION  CON- 

TAcrr: 

James  H.  White,  Project  Leader  (WH- 
570) .  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency, 
Room  E509A.  401  M  Street  8W..  Wash¬ 
ington.  D.C.  20460.  (202-755-8297). 

SUPPLEMENTARY  INFORMATION: 
TTiree  related  documents  are  also  pub¬ 
lished  in  this  part  of  the  Federal  Reg¬ 
ister.  Comments  pertaining  to  all  four 
documents  are  published  as  an  appen¬ 
dix  to  the  rulemaking  document. 

Section  3(d)  of  the  Federal  Insecti- 
cide.  Fungicide,  and  Rodentlcide  Act 
(FIFRA),  as  amended,  requires  the  Ad¬ 
ministrator  to  classify  uses  of  pesticides 
as  “general’’  or  “restricted."  The  criteria 
for  classlfsdng  a  use  are  contained  in  40 
CFR  162.11(c) .  The  procedxues  by  which 
the  Administrator  may,  by  rulemaking, 
classify  a  use  of  a  pesticide  as  “re¬ 
stricted"  have  been  set  out  in  {  162.30. 

This  rulemaking  proceeding  will  allow 
interested  peraons  to  comment  on,  and 
propose  modifications  to.  the  Agency’s 
proposed  classiflcatlon  decisions.  Follow¬ 
ing  a  forty-five  day  comment  period. 
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EPA  Will  carefully  consider  the  Informa¬ 
tion  and  data  received,  modify  Its  pro¬ 
posed  decisions  as  necessary,  and  pub¬ 
lish  In  the  Fbdbsal  Rxoistsb  the 
Agency’s  final  classification  decisions  re¬ 
lating  to  the  pesticide  uses  imder  con¬ 
sideration. 

Determination  or  Priorities 

The  Agency  selected  a  set  of  poten¬ 
tially  hazardous  chemicals  from  those 
previously  Identified  by  the  Office  of 
Pesticide  Programs  as  “Candidate 
Chemicals  for  Restrloted  Use”  and  con¬ 
centrated  on  classifying  the  restricted 
uses  of  these  chemlcsds  at  this  time.  This 
“candidate”  Ust  of  chemicals  was  re¬ 
leased  on  December  2,  1976,  and  written 
comments  on  the  list  were  officially  re¬ 
quested  in  the  March  11,  1977,  Federal 
Register  Notice  of  “Intent  to  Develop  a 
Regulatlcm  Regarding  the  Classification 
of  Restricted  USe  Pesticides”  (42  FR 
13581).  The  criteria  used  to  select  the 
first  set  of  chemicals  primarily  related 
to  the  toxicity  of  the  active  Ingredient, 
the  availability  of  data,  the  complexity 
of  the  classification  decision,  and  the 
resources  available  for  the  classification 
effort.  Prior  to  its  release,  the  December 
list  was  reviewed  and  coaunented  on  by 
scientific  groups  from  California,  In¬ 
diana.  New  York,  and  North  Carolina, 
as  well  as  by  a  group  of  scientists  as¬ 
sembled  in  Washington. 

The  December  “candidate”  list  of  ac¬ 
tive  ingredients  was  compiled  using  two 
earlier  lists  of  chemicals  likely  to  have 
restricted  uses.  The  purpose  of  these 
lists  was  to  assist  State  regulatory  and 
training  officials  In  developing  their  cer¬ 
tification  and  training  programs  re¬ 
quired  under  section  4  of  FIFRA,  as 
amended.  The  earlier  lists  were  Intended 
to  assist  the  State  Lead  Agencies  and 
the  Cooperative  Extension  Services  in 
c(Hicentratlng  their  efforts  on  those  ap¬ 
plicators  of  pesticides  that  would  most 
likely  need  to  be  certified. 

Chemicals  were  Included  on  the  earlier 
lists  for  three  reasons: 

(1)  They  exceeded  the  hazard  indica¬ 
tions  of  Toxicity  Category  I  which  are 
specified  in  40  CFR  162.10(h): 

(2)  They  were  listed  by  State  officials 
and  the  U.S.  Department  of  Agriculture 
as  chemicals  with  important  agricul¬ 
tural  uses;  and 

(3)  One  or  more  of  the  uses  of  each  is 
currently  being  restricted  by  one  or  more 
States. 

These  factors  were  also  considered 
when  the  December  list  was  compiled 
and  in  determining  the  priority  of  chem¬ 
icals  proposed  to  be  classified  in  this 
notice. 

Classification  Criteria  and  Procedures 

The  FIFRA  requires  the  Administra¬ 
tor  to  classify  a  pesticide,  or  particular 
use  or  uses  of  a  pesticide,  as  “restricted” 
if  such  use  or  uses  may  generally  cause 
imreasonable  adverse  effects  on  the  en¬ 
vironment,  including  injury  to  the  appli¬ 
cator.  Adhering  to  these  mandates,  the 
Agency  promulgated  regulations  on  July 
3,  1975,  setting  forth  registration,  re¬ 
registration  and  classification  proce¬ 
dures  (40  FR  28242).  The  criteria  for 


classification  are  stated  in  i  162.11(c). 
These  criteria  relate  to  acute  toxicity 
and  subacute,  chronic  or  delayed  effects 
on  man  or  other  nontarget  organisms 
(including  mammalian  and  avian 
species,  aquatic  organisms,  and  nontar¬ 
get  plants) .  To  apply  these  criteria,  the 
Agency  assembled  a  group  of  toxicolo¬ 
gists  and  envinmmental  specialists. 

Their  review  included  examination  of 
data  concerning  mammalian  acute  oral 
IjD50,  acute  inhalation  LC50,  acute 
dermal  LD50.  primary  eye  and  skin 
effects,  avian  acute  oral  LDSO,  avian 
subacute  dietary  LC50,  fish  acute  LC50 
for  cold  and  warm  water  species  as  neces¬ 
sitated  under  ie2.11(c) (2). 

The  assembled  material  was  reviewed 
by  EPA  toxicologists  who  determined 
classlflcation  based  on  potential  hazards 
to  humans  and  domestic  animAis  under 
criteria  outlined  in  i  162.(11)  (e)  (2). 
This  review  covered  acute  toxicity  based 
on  oral,  dermal.  Inhalation  and  ocular 
routes  of  exposure.  This  was  followed  by 
a  review  cmiducted  by  fish  and  wildlife 
specialists  of  environmental  hazards  to 
nontarget  organisms  under  the  criteria 
outlined  In  i  162.11(c)  (2).  Data  on  tox¬ 
icity  to  mammalian,  avian  and  flih 
species  were  examined  and  a  classifica¬ 
tion  opinion  provided. 

If  any  of  the  uses  of  a  chemical  failed 
to  me^  the  criteria  for  general  use 
classification  xmder  1162.11(0(2),  the 
reviewers  proceeded  to  consider  the  ade¬ 
quacy  of  labeling  under  the  procedures 
outlined  In  §  162.11(e)  (3) .  Sample  labels 
of  products  in  a  particular  use  group 
were  reviewed  to  see  if  adequate  label¬ 
ing  was  present  to  remove  that  use  from 
consideration  as  restricted. 

Such  removal  is  authorized  if  justi¬ 
fied  by  the  adequacy  of  labd  and  label 
directions,  the  type  of  formulation,  ttie 
method  of  packaging,  or  other  factors 
that  would  reduce  the  potential  hazard 
to  the  point  where  restrlctlim  Is  not 
warranted.  The  label  samples  did  not 
indicate  that  adequate  labeling  was  gen¬ 
erally  present  for  those  uses  which  are 
now  proposed  to  be  restricted.  This  step 
was  followed  by  a  review  of  epidemio¬ 
logical  studies,  use  history,  accid^t  data, 
monitoring  data,  or  other  evidence  that 
could  infiuence  the  classification  deci¬ 
sion  as  authorized  under  §  162.11(c)  (4). 

These  opinions  were  then  studied  by 
review  teams  made  up  of  both  Agency 
personnel  and  outside  experts,  formed 
to  deal  separately  with  insecticides, 
rodentlcides,  fumigants,  fungicides,  and 
herbicides.  The  teams  reviewed  the 
classification  opinions  as  well  as  the 
scientific  support  material. 

Under  §  162.11(c)  (2),  a  use  restric¬ 
tion  is  to  be  based  on  an  Incremental 
risk/ benefit  Analysis.  When  a  pesticide 
use  fails  to  satisfy  the  general  use 
criteria  of  §§  162.11(c)(1)  and  162.11(c) 
(2),  a  significant  risk  is  indicated.  The 
Agency  presumes  that  a  use  restriction 
will  reduce  that  risk.  If  there  are  no 
significant  b^efits  of  unrestricted  use, 
any  significant  risk  of  unrestricted  use 
would  outweigh  the  benefits  of  im- 
restricted  use.  If  tiie  benefits  of  un¬ 
restricted  use  are  significant,  the  bene¬ 
fit/risk  analysis  becomes  more  compre¬ 
hensive.  In  applying  this  standard,  the 


Agency  found  no  significant  benefits  of 
imrestrlcted  use  that  outweighed  the 
risks  of  imrestrlcted  use  for  those  uses 
pitHxised  to  be  classified  as  restricted 
by  this  notice. 

These  step-by-step  reviews  led  to  a 
tentative  classification  decision  sumipary 
<»  each  active  Ingredient.  Comments  <m 
the  decision  summaries  were  received 
from  several  State  Lead  Agencies,  State 
Cooperative  Ebcte^on  Services,  as  well 
as  the  U.S.  Department  of  Agriculture. 
EPA  Regional  Offices,  major  manufac¬ 
turers,  user  groups,  environmental  inter¬ 
est  groups  and  sdected  scientista  such  as 
members  of  the  Inter-Socle^  Consor¬ 
tium  for  Plant  Protection  (ISCPP) ,  The 
EPA  teams  refined  the  tentative  classl- 
fication  decision  summaries  based  on  In¬ 
put  fimn  these  groups.  The  decision  sum¬ 
maries  were  then  reviewed  by  the  Regis¬ 
tration  Division  product  managers. 
Copies  of  the  decision  summaries  may  be 
obtained  by  specifying  the  active  ingre¬ 
dient  and  writing  to  the  Project  Leader 
at  the  address  cited  above. 

The  proposed  regulation  lists  the  ac¬ 
tive  ingredients  and  the  formulations  be¬ 
ing  considered,  dtes  the  criteria  ex¬ 
ceeded,  and  lists  other  supporting  infor¬ 
mation  on  each  active  Ingredloit.  By 
means  of  this  proposed  regulation,  EPA 
Is  soliciting  additional  information 
through  public  comment  that  may  be 
helpful  In  making  the  final  classification 
decision.  To  be  considered,  this  informa¬ 
tion  must  bo  received  on  or  before  Octo¬ 
ber  17,  1977.  Following  review  of  the 
comments  received  In  response  to  the 
proposed  regulations.  EPA  will  make  its 
final  classification  decisions  relative  to 
the  chemicals  listed  In  the  regulation. 

Status  or  Classifications 

This  proposed  regulation  only  serves 
to  classic  uses  as  restricted.  If  a  use  is 
not  restricted  by  this  regulation,  it  does  * 
not  mean  that  it  is  classified  as  general 
under  Section  3  of  FIFRA.  The  Agency 
may  at  any  time  classify  further  uses  as 
restrictive.  New  information  received  by 
the  Agency  may  indicate  that  a  use 
should  be  classified  as  restricted  or  gen¬ 
eral,  or  that  cancellation  action  should 
be  Initiated.  Pesticide  uses  not  reviewed 
and/or  classified  at  this  time  will  be 
further  prloiltized  on  the  basis  of  poten¬ 
tial  hazard  and  will  be  classified  in  the 
future,  either  by  regulation  or  through 
the  registration/reregristration  process. 

Note. — ^The  Environmental  Protection 
Agency  has  determined  that  this  document 
does  not  contain  a  major  proposal  requiring 
preparation  of  an  Economic  Impact  Analysts 
under  Executive  Orders  11821  and  11949  and 
OMB  Circular  A-107. 

Dated:  August  16, 1977. 

Douglas  M.  Costle, 

Administrator. 

(Secs.  3(d) ,  25(a) ,  Federal  Insecticide,  Fungi¬ 
cide,  and  Rodentlclde  Act  (FIFRA),  as 
amended  (7  UB.C.  136  et  seq.) .) 

It  is  proposed  to  amend  Part  162  of  40 
CFR  by  adding  a  new  §  162.31  to  read  as 
follows: 

§  162.31  Pesticide  use  restrictions. 

.  The  following  uses  of  pesticides  are  re¬ 
stricted  as  specified  under  162.30 : 
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[  40  CFR  Part  162  ] 
inUi  770-27;  OPP-300181 
PESTICIDE  USE  RESTRICTIONS 
Advance  Notice  of  Proposal  Rulemaking 

AGENCY :  Environmental  Protection 
Agency,  OCBce  of  Pesticide  Programs. 

ACTION:  Advance  notice  of  proposed 
rulemaking. 

SUMMARY:  This  notice  lists  certain 
pesticides  whose  uses  may  be  pr(^x)sed  to 
be  restricted  under  S  162.31.  The  purpose 
of  this  notice  Is  to  solicit  more  Informa" 
tlMi  on  these  chemicals  so  that  the 
Agency  can  make  an  Informed  decision 
on  whether  or  not  to  propose  any  use  of 
these  pesticides  as  resected. 

DATE:  Comments  must  be  received  on 
or  befcx-e  October  3,  1977. 

ADDRESS  COMMENTS  TO:  Federal 
Register  Section,  Technical  Services 
Division  (WH-569),  Office  of  Pesticide 
Programs,  Environmental  Protectlrm 
Agency.  401  ‘‘M’’  Street  SW..  Washing¬ 
ton.  D.C.  20460.  CWnments  should  be 
filed  in  triplicate  and  bear  the  Identify¬ 
ing  notation  “OPP-30018.”  All  written 
comments  will  be  available  from  8:30 
ajn.  to  4  pjn.,  Monday  through  Friday. 

FOR  FURTHER  INFORMATION  CON¬ 
TACT: 

James  H.  White,  Project  Leader  (WH- 
570),  Office  of  Pesticide  Programs.  En¬ 
vironmental  Protecticm  Agency,  Room 
E509A.  401  M  Street  SW..  Washington, 
D.C.  20460  202-755-8297.) 

SUPPLEMENTARY  INFORMATION: 
Three  related  documents  are  also  pub¬ 
lished  In  this  Part  of  the  Fkderal  Reg¬ 
ister.  Comments  pertaining  to  all  four 
documents  are  published  as  an  appendix 
to  the  rulemaking  document. 

Section  3(d)  of  the  Federal  Insecticide, 
Fungicide,  and  Rodentlclde  Act 
(FIFRA),  as  amended  In  1972  and  1975 
(Pub.  L.  92-516,  86  Stat.  983  ;  Pub.  L.  94- 
140,  89  Stat.  755;  7  U.S.C.  136  et  seq.). 
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requires  the  Administrator  to  classify 
uses  of  pesticides  as  “general"  or  “re¬ 
stricted."  The  procedures  which  the  Ad¬ 
ministrator  may  use  to  classify  a  use  by 
regulation  are  set  out  In  40  CFR  162.30. 
Certain  pesticide  uses  have  been  pro¬ 
posed  to  be  restricted  in  40  CFR  162.31. 
The  Agency  Is  currently  considering  pro¬ 
posing  uses  of  certain  other  pesticides  as 
restricted.  These  pesticides  are  con¬ 
sidered  by  the  Agency  to  have  a  high 
piiwity  in  the  classification  process. 

The  purpose  of  this  notice  Is  to  solicit 
additional  information  in  the  form  of 
written  comments  that  would  impact  on 
the  proposed  classification  decision.  In¬ 
formation  that  would  be  valuable  to  this 
process  Includes  technical  data  such  as 
dermal  and  Inhalation  studies  on  spe¬ 
cific  formulations  and  the  use  history  of 
the  pesticide  and  its  formulations.  Use 
history  would  Include  accident  reports 
Involving  injury  to  applicators,  fish  and 
wildlife  or  other  non-target  organisms. 
Also  of  interest  would  be  reports  on  the 
positive  aspects  of  pesticide  usage,  l.e., 
field  experience  with  no  discernible  ad¬ 
verse  effects. 

In  the  past  the  Agency  has  formally 
requested  additional  Information  oa 
certain  chemicals  under  the  authority 
of  section  6(a)  (2)  of  FIFRA.  The  Agency 
wants  to  avoid  duplicate  requests  for  in¬ 
formation  and  the  classification  process 
will  utilize  any  information  previously 
submitted  under  6(a)(2).  Therefore,  it 
will  not  be  necessary  for  a  registrant  to 
resubmit  any  such  information.  Further- 
mc«e,  the  request  for  informati(m  under 
this  notice  is  not  a  fmmal  requirement 
for  the  registrants,  but  has  been  pro¬ 
posed  merely  to  afford  all  interested  par¬ 
ties  a  chance  to  submit  any  information 
they  believe  would  impact  on  the  classi¬ 
fication  decision  of  the  chemicals  cited 
in  this  secticxi. 

Interested  persons  are  invited  to  sub¬ 
mit  their  arguments  or  views  with  re¬ 
spect  to  any  pesticide  listed  in  this  ad¬ 
vance  jioftlce,  together  with  any  sui^xnt 
data  or  documentation  they  may  wisAi 
to  submit  on  or  before  October  3, 1977. 
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The  following  is  a  list  of  chemicals 
to  be  considered  next  for  classification : 
Carbofuran 
Carbon  disulfide 
Chlorfenvlnpboe 
Cbloroplcrln 
Clonltralld 
Cyclobexlmlde 
Dicrotopboe 
Dlmethoate 
Dloxathion 
Dlquat 
Dlsulfoton 
EndoeuUan 
Endothall 
EPN 

Ethoprop 

Ethyl  3-inethyl-4-  . 
i  methylthlo) 
phenyl  (1 -methyl- 
ethyl)  pho^hor- 
amidate 

Ethylene  dibromlde 

Ethylene  dlchlorlde 

Fensulfotblon 

Penthlon 

Ftonofoe 

Formaldehyde 

HexachlorobenzexM 

Methamldophos 

^fethldathlon 

Monocrotopboe 

Nicotine  (alkakXd) 

0,0-bls  (p-chloro- 
phenyl)  aoetl- 
mldoylpboephor- 
amldoihloate 
Oxamyl 

Oxydemeton  methyl 
Phorate 
Pho^hamldon 
Pboaphorus 
Temephoe 
Terbufos 
Toxaphene 
Xlyene  (aquatic 
uses) 

Zinc  pboc^hlde 

This  advance  notice  of  proposed  rule- 
making  is  issued  under  the  authority  of 
Section  (40  CFR  162)  of  the  amended 
FIFRA. 

Dated:  August  16, 1977. 

Douglas  M.  Costle. 

Administrator. 
{FR  Doc.77-254a0  Pfied  8-61-77:8:46  am] 
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